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I. Introduction
Secession movements continue to treat the current world order and world peace.
Secession represents a historical instance of political dissolution where political actors withdraw their expectations, involvement in political activities, and abandon
their loyalty from a jurisdictional center in favor of a center of their own.1 Secession
is itself a confrontational act that inevitably seeks a response from an established
nation.2 Secessionist movements are internal threats to a nation’s territorial integrity that inevitably require the international community’s involvement due to the
potential impact it could cause to the world as a whole.
The preamble of the United Nations’ Charter (UN Charter) declares that justice
and respect for international law and international community is to be maintained.3
The core principle of international law delineated in the UN Charter is that a state’s
territorial integrity is inviolable.4 However, the UN also enforces nation states’ obligations to their citizens by granting individuals the right of self-determination.
The right of self-determination refers to a group of individuals’ ability to make
“choices free from the force of the institutional framework within which they live.”5
The UN Charter was developed for the purpose of creating a more peaceful world
where nation-states respect each other’s sovereignty and territory. Unfortunately,
the Charter fails to reconcile its contradicting provisions of territorial integrity and
right of self-determination. It also fails to address threats to a nation’s sovereignty
that arise from within a nation’s territorial borders as individuals exercise their
right of self-determination. These outdated, and vague provisions are at their best
inefficient when powerful nations continue to infringe upon other nations’ territorial
integrity, and manipulate individuals to exercise their right of self-determination.6
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In sum, the absence of international law addressing the tension between individuals’ right of self-determination and territorial integrity represent a direct treat to
the current world order. This note will address (1) how the language of the UN
Charter conflicts with the underlying purpose of the Charter; and (2) how this is
evidenced in international involvement in secession movements, and the International Court of Justice’s mixed messages in addressing those international conflicts.
This note will proceed as follows: Part II will discuss how secessionist movements
represent a direct threat to the current world order. This direct threat is caused by
the lack of a legal framework to reconcile territorial integrity and individuals’ right
of self-determination. As a consequence, powerful nations are able to manipulate
and influence secession movement to advance their self-interest. The comparison of
Kosovo’s secession and Crimea’s attempt to secede will show how external forces
influence internal affairs. Part III will compare and contrast Kosovo and Crimea
secessionist movement and the role played by other nations and international organizations. Part IV will briefly discuss the creation of the UN, its purpose, and the
failure in its Charter to address the increasingly alarming issue of secession. Part
V will explore the contradictions presented in Articles 1, 2 and 55 of the UN Charter.
It will also address how the vague provisions in the UN Charter provide opportunities for secessionist movements to emerge. Part VI will discuss how the right of selfdetermination confronts nations’ preservation of territorial integrity. Part VII will
bring to light events that occurred during Kosovo’s independence. It will show how
NATO’s involvement was a direct infringement of the UN Charter. It will also present the disguised motives behind Kosovo’s secession. Part VIII will discuss possible
ways that the tension between territorial integrity and individuals’ right of self-determination can be reconciled. Lastly, part IX provides a conclusion that the UN
Charter must be reformed to include a legal framework with detailed guidelines for
secession movements and corresponding accountability measures.

II. Secession: A Threat to the Current World Order
The term secession relates to a region’s unilateral withdrawal from a state with
the intent to create a new and independent State.7 Scholars define secession as both
a process and an outcome because it does not present an instant effect.8 Its impact
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is felt over time as new nation states seek to establish their power and influence
beyond their borders. Currently, secession involves a series of complex negotiations,
conflicts, and struggles that may or may not result in the creation of a new state.9
Secession movements jeopardize both a state’s territorial integrity and the current world order. International legal experts analogize a successful breakaway of a
region from a state the way friends see a separating couple: “as two new unlinked
individuals.”10 This analogy is nonetheless an over simplified notion of a region’s
pursuit of independence, as well as a complete disregard to a direct threat to world
peace.
The UN framework and provisions were not built on a solid foundation. Instead,
it was built off the faulty and failed substratum the League of Nations created.
Through international agreements, nations have attempted to find ways to maintain
diplomatic relations and tackle disagreements. The UN brought powerful nations
together that seemed to share the common goal of protecting territorial integrity and
territorial preservation. Unfortunately, over the years powerful nations’ intentions
have proven to be questionable. Throughout the years, powerful nations have and
continue to use their political power to infringe upon other nations’ territorial integrity.
Several instances brought to light the danger of nations’ greed and self-interest
in territorial control and expansion. Russia’s aggression in Crimea and eastern
Ukraine directly violated the principles of territorial integrity and individuals’ right
of self-determination.11 Russia’s actions also directly confronted the guarantees the
West extended to Ukraine back in 1994, through the Budapest Memorandum.12
China revisionism is also evident in the South China Sea.13 The People’s Liberation
Army continuous transgression into the Indian side has become a norm.14 Iran,
Russia, and Saudi Arabia amongst other Gulf States, continue to contribute to the
crisis in Syria by funneling money into the conflict.15
In addition to external forces threatening nations’ borders, currently internal conflicts also present a significant threat to world peace. Extremist groups are rising
9.
10.
11.
12.
13.
14.
15.
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within nations’ borders to either seek independence for a region within a nation or
to overthrow the government. The Islamic State of Iraq and Syria (ISIS) is a terrorist organization that is strong enough to rout several divisions of a national army.16
ISIS is also rich enough to sustain their operation at an impressive pace. The Boko
Haram is a Jihadist group in northeastern Nigeria that became known worldwide
when its leader launched an insurgency against the Nigerian government.17 The
Islamic Revolutionary Guard Corps-Quds Force is a highly secretive branch of the
Islamic Republic that connects, maintains and supports terrorist groups to enhance
Iran’s regional posture.18 The Haqqani Network is an organization created to strike
fear into the hearts of Afghans and Pakistanis by utilizing its deep tribal relationships in eastern Afghanistan to terrorize the population.19
Secessionist movements are once again becoming a bitter reality that is threatening world peace and potentially creating a new world order. All those events and
extremist groups present a direct threat to the current world order as they directly
violate the principle of territorial integrity delineated in the UN Charter.

A. The Vulnerability of the Current World Order Due to the Lack of a
Legal Framework to Reconcile Territorial Integrity and
Individuals’ Right of Self-Determination
In the absence of a detailed legal framework to protect less powerful nations’ territory, those who possess a greater deal of political and economic influence determine
people’s fate. This is what happened recently in the case of Kosovo and Crimea. It
is also common for a sub-state to seek its independence from its motherland when
citizens’ interests and positive rights are overlooked; or when the existence of precarious living conditions is predominant in the region. When these factors are present, there is a greater degree of vulnerability that further threatens a territory’s
integrity. This increased vulnerability is intensified by powerful nations’ ability to
use people’s needs as a means to manipulate the populace and obtain control over a
territory.
Kosovo is a prime example of the impact a weak legal framework for secession

16.
17.
18.
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movements has on a nation’ territorial integrity. During Kosovo’s unilateral declaration for independence, the International Court of Justice (ICJ) implicitly decided
to frame the issue as one of domestic law.20 It is undisputed that domestic laws do
play an important role in secession movements. However, at times, internal conflicts
develop and evolve to such magnitude capable of changing domestic and international borders, international relations, and the world order. Kosovo’s territorial integrity was disregarded due to the lack of international law to reconcile a nation’s
territorial integrity and individuals’ right of self-determination.
To preserve the current world order and to maintain world peace, international
laws addressing independence pursuits must be developed immediately. Sometimes, individuals have legitimate reasons to mobilize. Other times, powerful international forces capable of changing the course of people’s reality manipulate individuals into conflicts and secession movements. This is particularly true when
international organizations initiate internal conflicts that evolve to cause disturbances and threaten the integrity of a nation’s territory.21

B. Kosovo and Crimea, a Direct Display of the Confusion Created by
the Contradicting Provisions in the UN Charter and ICJ’s Failure
to Develop Guidelines for Secession
Secession movements, such as that of Kosovo and Crimea, are no longer simply a
matter of domestic laws or domestic affairs as the ICJ stated. This is true especially
when the UN and the ICJ have presented contradicting opinions regarding whether
secession is governed by international law, and whether sub-states have the right to
secede. The ICJ delivered an opinion during Kosovo’s independence movement stating that Kosovo’s secession from Serbia did not violate international law.22 Its position created great confusion as to whether sub-states or nations have a vested right
to secede. The ICJ’s attempt to remain impartial to the issue of secession gave rise
to a threatening trend that could jeopardize states’ territorial integrity. During Kosovo’s secession, the danger the lack of a legal framework presents when balancing
territorial integrity and right to self-determination became apparent.23 Kosovo’s independence is a prime example that the UN Charter’s ambiguities have allowed for
20.
21.
22.
23.
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manipulation and obscure actions. The disturbing reality is that international organizations and nations that should set an example of respect to a nation’s territorial
integrity supported those actions.
Even though, the UN Charter promotes the protection of individuals’ rights of
self-determination and the preservation of territorial integrity, there is no guideline
for a nation or sub-state to exercise its right to secede. Nor does existing international law reconcile the conflicting articles of the UN Charter. The reality today is
that international law does not recognize the right of a nation or sub-state to secede
per se, nor does international law prohibit secession.24
In the case of Kosovo, the ICJ failed to address the issue of Kosovo’s statehood as
well as its secession rights.25 The ICJ ignored secession’s direct effect on international relations and world order. Ironically, or perhaps purposefully, Kosovo’s unilateral Declaration of Independence was the first in which all permanent members
of the Security Council participated; one of the most tumultuous independence
movements of modern age.26 The reality portrayed was that the armed conflict involved in Kosovo’s secession was so fierce and the humanitarian crisis was so severe
that NATO had to militarily intervene in 1999.27 The UN Security Council resolution 1244, reaffirmed the commitment of all UN members to uphold sovereignty and
territorial integrity pursuant to Article 2 of the UN Charter.28 Despite Serbia’s opposition to Kosovo’s secession, on February 17, 2008, Kosovo declared its independence.29
More recently, on March 16, 2014, the Crimean Parliament followed Kosovo’s
footsteps and unilaterally declared its independence from Ukraine and accession to
the Russian Federation.30 Russian President Vladimir Putin told United States’
President Barack Obama the referendum in Crimea was legal and the rights of the
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Crimean people to determine their own destiny should be respected.31 Putin correctly cited the independence of Kosovo from Serbia to support his argument. Like
in Kosovo, where UN and NATO persuaded the Kosovar people to pursue independence, Putin assisted in the Crimean Parliament takeover.32
Throughout Russian and American diplomatic interactions, President Obama
emphasized that the Crimean Referendum was a violation of Ukraine’s Constitution
and of International law.33 President Obama failed to cite what international law
he based his statement on since there is no clearly defined international law that
delineates specific guidelines for a country to secede. President Obama also has no
power to enforce a foreign nation’s constitution against that state’s citizens. To do
so, would be an infringement on a nation’s sovereignty and territorial integrity in
direct violation of the UN Charter.34
C. Lack of Consensus on How to Deal with Secession Movements
Amongst International Bodies
The notion of secession continues to be a blurred concept that international bodies
have not come to a consensus on how to treat this alarming issue. Regardless of the
Crimean referendum and vote on its independence from Ukraine, the UN General
Assembly declared the March referendum invalid and urged the parties to pursue a
peaceful resolution.35 The UN General Assembly reminded the international community that the UN Charter calls for the preservation of the unity and territorial
integrity of member states.36 The Assembly’s position does not simply show an opposing stand to the ICJ’s opinion in Kosovo’s secession. Instead, it displays a great
disconnect between international organizations’ perception to a nation’s right of its
territorial integrity.
Secession movements are devastating to the world order. Changes to a nation’s
borders and territorial boundaries cannot be reversed unless further conflicts occur.
Scotland’s independence movement illustrates the precariousness of secession for
international peace and prosperity. Scotland has been part of the United Kingdom

31.
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(UK) for over 300 years.37 If Scotland had gained its independence from the UK in
September 2014, Britain and Scotland would have had to carve up the North Sea oil
and decide what to do about their European Union (EU) membership.38 Both nations would also have to determine a possible split of Britain’s main nuclear submarine base located in Scotland.39 Furthermore, the UK would have lost its seat as a
permanent member of the UN Security Council.40 Scotland’s secession would have
greatly impacted the UK’s power in every international body it is a member of.41
The UK’s loss of its seat in the UN Security Council would also have impacted the
UN’s power across the globe. Yet, the UN displayed no concrete opposition to Scotland’s push for independence as the UN did when Crimea held its independence
referendum. The UN’s behavior not only sends mixed messages to the international
community but also set an example that is inconsistent with its Charter’s provisions.
The ICJ’s opinion in Kosovo’s secession failed to unequivocally state its position
on the essential issue of the right to self-determination through secession balanced
against a state’s right to the preservation of its territory.42 Instead, the ICJ’s advisory opinion in Kosovo articulated that unilateral secession of sub-states would not
be allowed or prohibited.43 In tandem with the UN Charter, this left many nations
with nothing more than a blurred line between idealized expectations and potential
threats to the territorial unity of nation states. The UN and ICJ’s lack of action
contribute to the deterioration of its members and their territorial influence. Moreover, the UN and ICJ’s inconsistent conduct and failure to address this matter create
a concerning pattern as more nations and sub-states seek to secede.
A legal framework is desperately needed to preserve the reality in which nation
states learned to co-exist. The UN needs to develop a workable legal framework that
delineates clear and specific guidelines for when the infringement upon a state’s
sovereignty is permissible and individuals’ exercise of the right of self-determination
is allowed. The UN has been successful in maintaining world order for decades but
37.
38.
39.
40.
41.
42.
43.
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unfortunately its Charter leaves a lot to be desired regarding the issue of sub-state’s
secession. The unfortunate reality is that modern society is experiencing a direct
threat to world peace and the ideals that led to the UN creation.

III. Kosovo’s Independence: A Snapshot of What Occurred Behind
the Curtains
Kosovo declared its independence from Serbia on February 17, 2008, after many
years of violence and tension between different ethnic groups.44 The Albanians living in Kosovo were deprived of the right to acquire property, to access healthcare
services, to education, and many other basic rights and necessities.45 The exclusion
of Albanians from Kosovo’s society, coupled with Western military support, gave Albanians in Kosovo an upper hand in organizing parallel political institutions and
systems of education and healthcare.46
NATO’s involvement in Kosovo’s independence was crucial. NATO’s eleven-week
bombing campaign was undertaken with the purpose of implementing UN Security
Council resolutions through a large-scale use of force against a sovereign nation and
its armed forces.47 NATO massive killings were colloquially called a ‘humanitarian
war.’48 In the foreshadow of the Western strategic plan, the Interim Agreement for
Peace in Kosovo established NATO’s responsibility to oversee peacemaking, and the
withdrawal of the Serbian military from Kosovo.49 The Agreement also sought to
establish a meaningful self-government based on democratic principles.50
NATO’s intervention in Kosovo’s independence was portrayed as an alternative
rationale to international law that focused on the right of humanitarian intervention
that span from individuals’ right of self-determination.51 NATO’s military intervention was welcomed in Kosovo and fueled the Albanians’ desire for independence.
However, the intervention was also widely criticized because it directly infringed
upon Article 2, § 4 of the UN Charter, which forbids the threat or use of force against

44.
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territorial integrity.52 Ironically, the UN blessed NATO’s military intervention
when NATO ruthlessly bombed Belgrade and Pristina.53
A. UN Security Council Resolution 1244 of 1999 and the ICJ’s Opinion
Regarding Kosovo’s Secession
The UN Security Council Resolution 1244 of 1999 set forth the expectations for
Kosovo.54 It reaffirmed the commitment of all UN members to protect the sovereignty and territorial integrity of nations.55 The UN Security Council ordered that
the Federal Republic of Yugoslavia put an “immediate and verifiable end to violence
and repression in Kosovo.”56 The Security Council also characterized the situation
in Kosovo as a “threat to international peace and security” and it urged a final settlement leading to the autonomy and self-representation of Kosovo. 57
In the meantime, Serbia rightfully opposed to Kosovo’s autonomy based on the
principle of territorial integrity as well as domestic jurisdiction.58 The Serbian government pointed out that “Kosovo was an integral part of Serbia . . . and that [its]
territorial integrity [could not] be altered without [Serbia’s] free consent.”59 Serbia
regrettably urged the General Assembly to persuade the ICJ to deliver an opinion
about Kosovo’s secession movements.60
The ICJ took a position that allowed for the direct infringement upon Serbia’s
right to territorial integrity. In its opinion, the ICJ endorsed a modern, human
rights-based vision of the international legal right to secession. It appears that the
ICJ intentionally failed to establish a precedent and to implement specific guidelines
for protecting/enforcing the right of self-determination in a manner that does not
conflict with a state’s right to territorial integrity.61 The Court also failed to
acknowledge that the body that passed Kosovo’s independence resolution was a body
of elected leaders. 62 It was not the official provisional institution of self-government

52.
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nor the Assembly of Kosovo. In other words, while Slobodan Milosevic was “portrayed as a remorseless dictator, the Kosovo Liberation Army (KLA) became a respected nationalist movement that sought the rights of Albanians living in the region.”63
Even though the ICJ’s opinion was non-binding, it was highly persuasive and presented a perception that there is a vested right to unilateral secession when international organizations support and promote such conduct. The ICJ’s opinion served
as an example of the elucidation of a legal rule being developed by international legal
bodies.64 The ICJ - perhaps purposely - failed to address whether a unilateral act of
secession is a vested right and to whom such right may or may not belong.65
The ICJ noted that throughout the eighteenth, nineteenth, and early twentieth
centuries there were numerous instances where sub-states and nation states declared their independence.66 There was no international law prohibiting sub-states
or nations from declaring their independence.67 According to the ICJ “the illegality
attached to [nations’ secession movements leading to declarations of independence]
stemmed not from the unilateral character of these declarations, but from the fact
that they were [ ] connected with the unlawful use of force.”68 The Court’s ruling in
Kosovo opens the logical argument that since international law did not explicitly
prohibit a sub-state from pursuing independence, international law implicitly allows
for such pursuits.69
On July 22, 2010, the ICJ released its opinion holding that Kosovo’s Declaration
of Independence did not violate international law.70 The ICJ’s opinion gave rise to
an unsettling feeling in the international community because the Court seemed to
favor a sub-state or a nation’s secession from its motherland. However, “[a] ruling
by the [ICJ] is like a statement issued by the UN[.] [I]t doesn’t have enforceability
unless a consensus of world powers chooses to back it.”71 Serbia was not the only

63.
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state to express dissatisfaction with the ICJ ruling.72 Russia and China, for example, refused to recognize Kosovo’s independence.
Kosovo’s independence left several unanswered questions about the Court’s position in declaring Kosovo’s independence lawful under international law. The Court
willfully decided not to address the legal consequences of its opinion and how it
would impact such reoccurring pursuits.73 It failed to seize a chance to move beyond
an anachronistic and consensualist vision of international law where nothing is expressly prohibited.74 The Court’s failure to at least enquire into whether secession
might be permitted or tolerated considerably reduces the advisory quality of the
opinion.75 The Court took away from the international community a unique opportunity to clarify the scope and normative content of territorial integrity in contrast
with the right of self-determination.
B. Disguised Motives Behind Kosovo’s Secession
In the case of Kosovo, political forces determined to alter the region’s fate, used
the region’s diversity as a channel for manipulation and justification to the infringement upon Serbia’s right of territorial integrity. The world was led to believe that
NATO, the UN, and the ICJ’s sole concern was with human rights, when there were
other underlying motives for the region’s secession.
For many years Kosovo’s secession was encouraged. 76 NATO sought to dismantle
the socialist economic system in Yugoslavia to reintegrate the countries of Eastern
Europe into a market-oriented economy. 77 During Kosovo’s independence movement, UN diplomats presented the armed conflict in Kosovo as fierce and the humanitarian crisis so severe that NATO had to intervene militarily in 1999.78 However, there was no mention of NATO’s support for the Albanian paramilitary
organization, which exacerbated ethnic tensions in Kosovo.
NATO had three basic economic objectives in supporting Kosovo’s independence:
(1) to dismantle Yugoslavia’s socialist economic system, (2) to gain control of valuable mineral resources, and (3) to command the site of a future energy distribution
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network.79 Coincidently, the Trepca Mines, “a derelict complex . . . [and] rich mineral
wealth that belonged to the Kosovar community,” were occupied in 2000 by UN
Peacekeepers. 80 The Trepca Mines were later turned over to the Washington Group,
a large U.S. defense contractor with French and Swedish partners.81 Hence, Kosovo
was not stripped away from Serbia solely based on humanitarian concerns when
NATO itself started the bombing in the region, the UN shortly thereafter occupied
and handed over Kosovo’s mineral wealth.82 Instead, it was a strategic move to gain
control over Kosovo’s natural resources.
The independence of Kosovo is particularly disarranged because the media and
international legal bodies used the lack of international law to influence a situation
that was portrayed to the world in a totally different light. Humanitarian needs
were used as an opportunity to manipulate masses into exercising their right of selfdetermination for powerful nations to advance their economic interest. Kosovo’s secession shows how easy it is for powerful nations and international legal bodies to
advance their interest with complete disregard for nations’ territorial integrity.

IV. The Creation of the United Nations, its Purpose, and the Failure
in its Charter to Address the Issue of Secession
The League of Nations, predecessor to the UN, developed the basic framework for
an international body committed to fostering and maintaining cooperation amongst
nation states to ensure global peace and security.83 The League of Nations had remarkable community power for two reasons. One, it was part of the peace treaty
that ended World War I.84 Two, it promoted disarmament, and advocated partnership amongst nations.85 However, the beginning of World War II marked the official
failure of the League of Nations and highlighted the need for a stronger post-war
international body. This sequence of events gave rise to the United Nations.86
The UN was created in the wake of World War II to reestablish and maintain
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global peace through international order preservation.87 The UN sought to expand
upon the framework of the League of Nations.88 On June 26, 1945, China, the Soviet
Union, the United Kingdom, France and the United States signed the UN Charter
establishing idealistic guidelines of behavior for nations to follow.89 Like the League
of Nations, the UN was “determined to save succeeding generations from the scourge
of war [that] twice . . . has brought untold sorrow to mankind.”90 Not until recently
have sub-states’ secession attempts brought to light the flaws in the UN Charter
and issues resulting from its contradicting provisions.
In the UN Charter, there is the alarming conflict between people’s rights of selfdetermination and the preservation of territorial integrity delineated in Articles 1,
2, and 55, respectively.91 Similar to the League of Nations, the UN presented an
idealistic expectation for nation states’ behavior by its assumption that broad and
vague provisions could provide the necessary foundation for two conflicting principles to successfully co-exist.
The UN Charter provides nothing more than vague provisions that allow for the
misinterpretation of its purpose. It is impossible for an international political body
as the UN, to foster and enforce principles of territorial integrity and the right of
self-determination when its provisions are not well developed. It is unrealistic for
an international body to successfully achieve its objectives without developing a detailed guideline unmarred by contradicting provision that specifically addresses secession movements.
The UN Charter is plagued by idealistic expectations that will not be universally
adopted because the needs of the people at times conflict with nation states’ interests. The UN Charter failure to provide clear and unambiguous provisions presents
a threat to the UN as an organization and to the current world order. Its Charter
also allows powerful nation states to take advantage of the absent detailed legal
framework to infringe upon a nation’s territorial integrity and manipulate its people
to exercise their right of self-determination. The creation of specific guidelines for
individuals and nations to follow is the most sensible way to prevent misinterpretation and manipulation of international law.
87.
88.
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90.
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V. The Contradictions Presented in the UN Charter
The UN was the pioneer of the principles of territorial integrity and the right of
self-determination.92 The world peace stability and security fell under the UN’s responsibilities since its inception.93 As the Cold War ended, “armed conflicts more
often emerged at the intra-state level.”94 In its Charter, the UN established the basic
framework to maintain the status quo that emerged after both World Wars.95 For
many years, the UN was successful in fulfilling its obligations and promise to maintain territorial integrity. However, as capitalist and globalized views spread, nations’ desire for power and individual’s notions of equality shifted. The results of
ambiguous policies and procedures are now more prevalent than ever.
The UN Charter’s concepts of territorial integrity and the right of self-determination remain stagnate as they have not evolved with the zeitgeist of times.96 The
provisions delineated in the UN Charter have been preserved over the years but
modern society practices present a direct menace to the UN’s long lasting principles.
Chapter I, art. 1, § 2 of the UN Charter states that one of its main objectives is “to
develop friendly relations among nations based on respect for the principle of equal
rights and [individuals’] self-determination.”97 The purpose and principle delineated
in Chapter I, art. 1 assumes that to maintain international peace and security, nations will take effective collective measures to preserve and remove threats to global
peace.98 Art. 2 states that “all members shall settle their international disputes by
peaceful means in a manner that international peace, security and justice are not
endangered.”99 These statements display an idealistic view for a world moved by
greed and political influence in the absence of international laws to control human
behavior.
A. Vague Provisions Provide Opportunities for Secession Movements to
Emerge Without Violating International Law
92.
93.
94.
95.
96.
97.
98.
99.
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The current state of affairs and history show it is nearly impossible for a region
to peacefully secede from another when political views and individuals’ interest are
at stake. In his 2014 address to the UN General Assembly, Lithuania’s President
stated that “[t]he security of all countries are indivisible” and countries must act
together to stop armed conflicts.100 President Grybauskaite called the attention of
world leaders to security challenges taking place in many different parts of the
world.101 The Supreme Court of Canada, when faced for the second time with
Quebec’s referendum stated the following: “The international law right of selfdetermination only generates [ ] a right to external self-determination in situations
of former colonies; where [ ] people [are] oppressed; or where a definable group is
denied meaningful access to government to pursue their political, economic, social
and cultural development.”102
Some have argued that secession is only legitimate if it reflects the will of the
people and their exercise of the right of self-determination.103
The unfortunate reality in modern day society is that nations’ greed is still a
prevalent factor in secession movements. In many parts of the world, nations and
organized groups view secession as a remedy for their problems, not realizing that a
change in the world order can generate very harmful consequences.104 Pro-secession
arguments focus on economic benefits and prosperity of the region seeking to secede.
However, scholars argue that the benefits are offset by transition costs that will
burden new nations for decades.105 Nations driven by their desire to secede are
blinded by a narrow view of homogeneous economies with policies tailored to local
conditions that overlook the importance of economic integration and national
territorial security.106
At first glance, the provisions delineated in UN Charter seem to guard nations
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from harm and protect rights of self-determination.
Instead, vague and
contradicting provisions asserting individuals’ right of self-determination and
territorial integrity are nothing more than a mere misconception. Like the League
of Nations, the UN also fails to provide a trustworthy safeguard to establish an
international guarantee to territorial integrity and individuals’ right of selfdetermination. Today, international law leaves to the people to ascertain their right
of self-determination, and to nations to protect their territorial integrity.107
B. Vague and Ambiguous Provisions Allowed for Increased Disorder
Within Nation’s Borders
The lack of specific international law guiding rights of self-determination and protecting nations’ territorial integrity has contributed to a paradigm shift. Prior to the
end of the Cold War, nations concerns revolved around the fear of outside invasion.
The hostility and dispute for world dominance and influence represented a colossal
external threat to nations’ territorial integrity. Today, nations are not only threatened by outside forces but also by forces emerging within their borders. The current
paradigm has shifted from conflicts between nation states to internal conflicts
within a nation.108
In 2014 and 2015, the international community witnessed a complete failure of
old mechanisms of global governance.109 In 2014, Russia stepped out of the shadows
of the post-Cold War order by declaring its national interests and taking decisive
action to protect them.110 In 2015, ISIS marked the evolution of extremism.111 The
promises of peacemaking and territorial integrity are plagued with “conceptual and
structural problems” directly influenced by our international political system’s ambiguous legal framework.112 Currently, nations’ territorial integrity is not only
threatened by neighboring states, but also by the people within their borders who
were given the right of self-determination without a framework to be followed.
Despite member-states’ combined efforts to prevent and remove threats to peace,
the UN Charter failed to address an issue that has threatened the stability of nation
states’ territorial integrity for centuries. The constant tension between the right of
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territorial integrity and right of self-determination allows not only for misinterpretations but also for the manipulation of a nation’s population into secession movements for purposes other than advancing human rights.

VI. Preservation of Territorial Integrity: An International Principle Confronted by the Right of Self-Determination
The UN Charter calls for the preservation of unity and territorial integrity.113
The principles of self-determination recognized in a number of fundamental international instruments allow people to choose their own political statuses.114 At the
same time, those same international instruments also recognize the principle of territorial integrity, unity, and preservation.115 The UN and the ICJ’s failure to directly
and consistently address the issue of secession created an inevitable void in the international legal system. If people are to embrace the notion that territorial integrity and the right of self-determination are vested rights, there must be a way to
prevent one right from encroaching on the other.
Territorial integrity is “the material expression of State sovereignty and jurisdiction (land, water, subsoil, airspace and population).”116 It encompasses the loss of
control and appropriation of sovereignty by another State including assistance by
third states to rebels within a country to gain possession and control of a nation’s
territory.117 Territorial integrity embraces the notion of non-intervention in the internal and external affairs of other States.118
Chapter 1, art. 2, § 4 of the UN Charter, states that “[a]ll members shall refrain
in their international relations from the threat or use of force against the territorial
integrity . . . of any state.”119 A sub-state or nation state’s independence is usually
preceded by secession movements that bring to light a set of grievances the population is exposed to in the parent state.120 The intent of secession movements is to
persuade individuals to abandon their “allegiance to the parent state and the obedience [to] its [ ] laws.”121 Secession movements are the first step in which secessionist
leaders display their ability to control a population and therefore the territory of a
113.
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115.
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sub-state, posing a direct threat to the parent state’s territorial integrity.122 In modern society, there is a re-emergence of secession movements leading nation states to
be more concerned with internal security and upholding their territorial integrity
than they are with external threats.123 Secessionist movements represent a direct
threat to the world order and symbolize a complete disregard to the territorial status
quo of internationally recognized nation states.
Conversely, the principle of self-determination continues to be widely defined by
the UN Charter, art. 55.124 Article 55 broadly defines the right of self-determination
as people’s right to higher standards of living including full employment, conditions
of economic and social progress, universal respect for human rights and fundamental freedoms.125 The right of self-determination was predominantly shaped in the
period of decolonization following World War II.126 It started as a political concept
that addressed discrimination and massive human rights violations.127 Then, it
evolved into a vested right to individuals’ pursuit of happiness and better living conditions.128 Article 55 fails to recognize that different nations and cultures have different prospective regarding human rights, fundamental freedoms, and standards
of living. There is no way for a nation to know whose standards it should follow
when there is no legal guideline and clear framework delineated in the UN Charter.
In consequence, independence movements emerge menacing nations’ territorial
integrity. Contemporary independence movements typically resort to violence precisely because of the uncertainty and confusion surrounding secessionist movements.129 As a result of history writing itself, and individuals moving through a
process of self-discovery; nations experience a growing international awareness that
individuals’ reality can be changed. Ergo, self-determination is framed as a model
that embraces human rights advocacy and the advocacy for the rights of certain ethnical groups.
Scholars argue the international community favors territory integrity over the
right of self-determination.130 That claim has proved to be inaccurate based on
recent trends and international legal bodies’ stances in modern secession
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movements. Instead, a blurred line is created between these two concepts that
allows groups of people to take advantage of the ambiguities in the UN.131
The principle of territorial integrity is directly “interwoven with the fundamental
principle of the prohibition of the threat or use of force.”132 The unsettling reality in
the modern world order is that the principle of territorial preservation is being overcome by the guaranteed principle of self-determination and humanitarian responses
to the issue. The UN Charter is obsolete and incapable of addressing the evolution
of modern society. Human rights activists have shifted the plausibility of territorial
integrity arguments along with the respect for national borders.
Secession is not only a legal problem but also a political issue, as evidenced by
Kosovo’s independence movement. The situation experienced in Kosovo questioned
the notion that borders of a sovereign state should be changed only by the agreement
of the parties involved.133 In Kosovo, the U.S. and other Western countries supported its unilateral secession and faced no opposition from other UN members, except Russia.134 That shows that there is no consistency across the board as to the
application of the provisions delineated in the UN Charter. Accordingly, international organizations and nations entrusted to enforce and respect the UN Charter’s
provisions were in fact the parties responsible for the initiation of Kosovo’s secessionist movement.

VII. Kosovo & Crimea: An Equal Infringement of the UN Charter’s
Provisions
Crimea’s independence movement is similar to Kosovo’s because in both circumstances there were underlying interests to Russia and NATO’s involvement. Yet,
Crimea’s secession efforts allegedly violated international law and principles. NATO
and the UN supported Kosovo’s secession before the rest of the world knew about
internal conflicts in the region. Russia added to its already existing troops in Crimea
and assisted on the takeover of the Crimean parliament. In Kosovo, NATO initiated
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the bombing in the region creating a devastating crisis and fueling the existent internal disputes. NATO’s actual involvement in the internal war in Kosovo was just
as much a violation of the provision in the UN Charter as Russia’s conduct towards
Ukraine was.
Crimea is the center of geopolitical crises and a “hub for pro-Russians sentiment;”
it remains a very important region strategically and ideologically for Russia.135 In
late January 2014, the Republic of Crimea’s Prime Minister, Sergei Aksyonov, began
mobilizing protesters and seized several government buildings in Kiev, Ukraine.136
On February 22, 2014, the Ukrainian Parliament voted President Viktor Yanukovych out of office and shortly thereafter, Russian troops took over the Parliament
at Aksyonov’s request.137
In Kosovo, NATO military forces were present for the sole purpose of leading the
region into its independence. Russian troops were present in Crimea for over a decade due to an agreement between Russia and Ukraine over the Black Sea Fleet. 138
That agreement allowed Russia to station up to 25,000 troops in Ukraine.139 As the
Russian Foreign Minister Sergey Lavrov explained, Russia was strictly executing
“the agreement which stipulates the Russian fleet’s presence in Ukraine.”140 When
additional Russian troops were sent to Crimea, Putin claimed that they were necessary to protect Russian citizens living in the area.141 In the meantime, NATO
spokesperson Oana Lungescu warned the international community that Russian
military buildup would further escalade the situation.
In Crimea, political and economic unrest were already present from former President Yanukovych’s refusal to sign an agreement to restore lost trade with Russia.
142 Current President Aksyonov used his political power and already existing momentum to mobilize masses.143 Aksyonov is Russian from Moldova; his views ap-
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pealed to neighboring Ukrainian oblasts and Transnistria to join Crimea in returning to Russia.144 Russian television reported that armed Ukrainian nationalists
would descend from the capital.145 Thousands of pro-Russian demonstrators clashed
outside Crimea’s parliament with protesters supporting unit with Kiev.146 The following day, armed men seized the building.147 Unlike in Kosovo, where NATO used
human rights intervention as its sole purpose, Aksyonov did not hide his intent to
use political power to mobilize Crimea’s independence pursuits. The difference between Crimea and Kosovo’s referendum is that Kosovo had NATO and the UN’s
support.
Although scholars argue that Crimea had a right to secede from Ukraine, the reality is that Crimean citizens’ right to secede was less permissible than it was for
other sub-states or nations.148 The Crimean Referendum was held in March 16,
2014 and over 96 percent of the electorate voted in favor of reunification with Russia.149 The Referendum provided Crimean citizens the opportunity to both break
away from Ukraine and rejoin Russia, or to readopt the Crimean Constitution of
1992 that gave Crimea “power to decide how much freedom it had from Kiev.”150
There seems to be a double standard when we look at Kosovo and Crimea’s situation side by side. Both, NATO and Russia’s conduct were against the UN Charter.
Aksyonov’s actions were also not in accordance with diplomatic agreements. However, the irony is that NATO’s use of force in Kosovo was considered acceptable while
Russia’s military support to the independence movement in Crimea was not. Similarly, NATO’s conduct was portrayed as a humanitarian intervention by Western
media sources while Russia’s conduct was portrayed as military intervention.
Former U.S. Ambassador to Russia Michael McFaul explained, “We should not
compare Crimea and Ukraine with Kosovo and Serbia. Serbia threatened the Kosovars, and Ukraine does not threaten anyone.”151 While McFaul’s differentiation may
144. Vladimir Socor, Russia Retakes Crimea: Political Implications, 11 Eurasia Daily Monitor 55, 1-2
(Mar.
21,
2014),
http://www.jamestown.org/single/?tx_ttnews%5Btt_news%5D=42130&no_cache=1#.VwA-26uUA7c.
145. Alissa Carbonnel, How The Separatists Delivered Crimea To Moscow, Reuters (Mar. 12, 2014),
http://www.reuters.com/article/us-ukraine-crisis-russia-aksyonov-insighidUSBREA2B13M20140312.
146. Id.
147. Id.
148. Yoram Dinstein, Is There a Right to Secede, 90 AM. SOC’Y INT’L L. PROC. 299, 303 (1996).
149. Alexander Smith & Alastair Jamieson, Crimea Referendum Followed All Democratic Norms,
Putin Says, NBC NEWS (Mar. 18, 2014), http://www.nbcnews.com/storyline/ukraine-crisis/crimea-referendum-followed-all-democratic-norms-putin-says-n55346.
150. Id.
151. Hajrudin Somun, Five Reasons Why Crimea Cannot be Compared with Kosovo, TODAY’S ZAMAN (Apr.
13, 2014), http://www.todayszaman.com/op-ed_five-reasons-why-crimea-cannot-be-compared-withkosovo-by-hajrudin-somun-_344554.html.
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be true, absent a clear legal framework for secession movement, a state’s territorial
integrity can be (1) overcome by the right of self-determination and (2) infringed
upon by powerful nations with self-interest in a region.
It cannot be denied that Russia violated Article 2, § 4 of the UN Charter when
additional Russian troops entered Ukraine to assist Aksyonov in his endeavors.
However, similar to Kosovo where the region’s diversity was portrayed as the underlying reason for disparate treatment, ethnic diversity and conflicts were used as
a pretext to evoke Russia’s intervention. In Kosovo as in Crimea, intervention was
based on external driving forces. The Kosovo region is wealthy in minerals while
Crimea is a powerful and strategic geographic location. Russia’s control of Crimea
would give Moscow continuing access to the naval base at Sevastopol, home to Russia’s Black Sea Feet.152 Sevastopol’s natural harbor and extensive infrastructure
makes it one of the best naval bases in the Black Sea.153 Crimea’s return to Russia
would preserve Putin’s control over Sevastopol while maintaining his ability to influence events inside Ukraine.154 Similar to Kosovo’s Albanians wanting their independence from Serbia, Crimea’s ethnic Russians yearn to reunite with Russia.
When facing circumstances like Kosovo and Crimea, where the parties involved
have completely different political ideologies, there will often be several equally persuasive and compelling arguments. Regardless of nations’ political ideologies, nations should not be allowed to infringe upon a state’s territorial integrity for purpose
other than humanitarian reasons.

VIII. Possible Options to Reconcile the Conflicts Between Territorial Integrity and Right of Self-Determination Preservation
of Territorial Integrity: An International Principle Confronted by the Right of Self-Determination
The paramount issue is the lack of a legal framework for nations to follow that
provides accountability provisions for the violation of international law. Until a legal framework is developed, there will continue to be a tension between the principles of territorial integrity and right of self-determination. Nations will continue to
infringe upon other nation’s territory and manipulating individuals to exercise the
right of self-determination. Today, nation states and organizations expected to protect territorial integrity and individuals’ right of self-determination are the first to
152. Paul N. Schwartz, Crimea’s
http://csis.org/print/48939.
153. Id.
154. Id.
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engage in actions that directly violate the UN Charter. A legal framework will diminish or eliminate the current blurred line between those two provisions that allows for continues infringement of the UN Charter.
First, the ICJ must take a more active role in the issue of secession by delivering
opinions that would set precedent for future situations. The ICJ and the UN Security Council should work together to establish, enforce, and maintain international
law and world order. Today, the ICJ’s role in a region’s independence pursuits is
simply advisory. Its opinion in Kosovo shows the ICJ’s avoidance in setting a precedent. In Kosovo, the ICJ should have distinguished secession due to repression and
denial of fundamental rights from other weaker separatist claims.155 Additionally,
it should have addressed when and how other nations or international bodies may
get involved in internal secessionist movements. The ICJ needs to directly address
the issue of secession to prevent secessionist movements from continuing to escalade
creating a vivid threat to world order and peace.
Second, a nation’s right to territorial integrity and its use of force to protect its
borders should be elevated to the status of jus cogens.156 The use of force by a nation
or international body against an established nation must not be allowed. Otherwise,
international law would be encouraging provocation or use of force under the principle of self-determination.157 A nation who fails to abide by such a principle should
be sanctioned and/or excluded from international agreement and trading until it
comes to compliance.
Third, secession should only be allowed in cases of serious human rights violations
such as genocide, hate crimes, and torture. However, the ICJ has not yet distinguished serious from ordinary human rights violations.158 To achieve success and
avoid misinterpretation and manipulation, the ICJ must draw the differences be-

155. International Law — Unilateral Secession — International Court Of Justice Concludes That
Kosovo’s Unilateral Declaration Of Independence Did Not Violate International Law. —
Accordance with International Law of Unilateral Declaration of Independence in Respect of
Kosovo, Advisory Opinion (July 22, 2010), 124 Harv. L. Rev. 1098, 1998-99,
http://harvardlawreview.org/wpcontent/uploads/pdfs/vol124_kosovo_declaration_of_independence.pdf.
156. Linda A. Malone, Seeking Reconciliation of Self-Determination, Territorial Integrity, and
Humanitarian Intervention (Introduction to Special Project: Humanitarian Intervention and
Kosovo), 41 WM. & MARY L. REV. 1677 (2000),
http://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1535&context=wmlr.
157. Id.
158. Geneva Academy, What Amounts to ‘A Serious Violation of International Human Rights Law’?
(2013),
http://www.genevaacademy.ch/docs/publications/Briefings%20and%20In%20breifs/Briefing%206%20What%20is
%20a%20serious%20violation%20of%20human%20rights%20law_Academy%20Briefing%20No
%206.pdf.
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tween serious and ordinary human rights violations. Political ideology, political influence, and external support should not be considered for a region to be allowed to
exercise the right of self-determination to secede.
It is unequivocally stated in the UN Charter that the use of force is available only
as a last resort.159 That proposition must be equally applied to secessionist movements. Otherwise, international law will inevitably favor violation of the UN Charter in the absence of conciliation and clear guidelines to reconcile the principles of
territorial integrity and right of self-determination.

IX. Conclusion
The issues secession movements represent does not stop with Kosovo’s independence, or with the invalidation of the Crimean Referendum. Secession presents a
much larger concern that affects the territorial integrity of several nations across
the globe. The lack of transparency regarding nation states’ conduct and obscure
strategies create a tremendous potential for increased conflicts. Secession movements are taking place in the shadows of the vagueness and clashing provisions presented in the UN Charter.
Kosovo and Crimea’s independence pursuit revealed the manipulation and intent
of powerful nations to expand their access to natural resources, political influence,
and power. NATO and the UN supported Kosovo’s independence before the rest of
the world knew about the internal armed conflict. NATO’s alternate motive was disguised by its representation and media coverage that its involvement was solely
driven by humanitarian reasons. Instead, NATO used Kosovo’s internal chaos to
gain control of valuable mineral resources, command the site of future energy distribution network, and dismantle Yugoslavia’s socialist economic system. Russia’s
forceful takeover of the Crimean parliament was propelled by Crimea’s geographic
location. Crimea would give Moscow continuing access to the naval base at Sevastopol, home to Russia’s Black Sea Fleet. Crimea’s re-annexation to Russia would
ensure Putin’s control over Sevastopol while shaping events inside Ukraine.
Currently, the contradicting provisions in the UN Charter under Articles 1, 2 and
55 provide opportunities for political manipulation for secessionist movements to
emerge. It is impossible for a nation’s territorial integrity to be preserved when individuals’ are encouraged to exercise the right of self-determination. Today, individuals’ greed are fueled by political, social, cultural, and religious differences leading
to up rises and secessionist movements that change established nation states’ borders.
159. See U.N. Charter art. 2, ¶4.
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The UN Charter must be reformed to include a legal framework with detailed
guidelines for secession movements and corresponding accountability measures.
The ICJ must step out of the shadows of neutrality and avoidance by delivering a
forward opinion regarding sub-states’ secession rights. It must act with the intent
to create a precedent for nations and internal groups to follow. The ICJ and the UN
Security Council must work closely together to enforce and maintain international
law and world order with the support of member States. Also, the UN Charter must
elevate a nation’s right to territorial integrity to jus cogens status. The rise of extremist groups within nation’s borders, and the uninvited involvement of other nations in secession movements must not be allowed. Finally, a clear line defining
what constitutes serious human rights violation must be drown. In cases involving
serious human rights violation, the UN Charter must specify who, how, and when
external influence would be allowed.
As mentioned, secession is an issued that inevitably threatens world peace and
the current world order. A body of law setting out specific guidelines that will protect both a nation’s territorial integrity and individuals’ right of self-determination
is imperative. The UN, as the entrusted international body to keep international
peace, must wholeheartedly adjust and enforce its provisions according to the zeitgeist of times. The UN must reform its Charter to prevent its foreseeable failure and
the potential rise of a worldwide conflict that would change the existing world order.
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